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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF EAST VIRGINIA 

 

 

UNITED STATES OF AMERICA, 

 

 

v.   

 

AUSTIN CODA, 

 

Defendant. 

 

 

                       Case No. 19-cr-261 

MEMORANDUM OPINION AND ORDER 

Before MADDREY, District Judge: 

This case comes before the Court on Defendant Austin Coda’s Motion to Dismiss the 

indictment for preindictment delay.  An evidentiary hearing was held on September 15, 2019.  For 

the reasons set out below, defendant’s motion is DENIED. 

I. Background Facts 

Coda owned a hardware store in Plainview, East Virginia.  Plainview is a small, rural town 

on the border between East Virginia and North Carolina.  Because of the store’s proximity to North 

Carolina, Coda conducted significant business with residents of both states.  

Coda first opened his store in January 2002.  His hardware store was the only one in the 

area, so it quickly gained a large customer base.  The business was very profitable for many years.  

But after the 2008 recession, Coda’s business began losing customers like many other businesses 

in Plainview.  And after a large chain store opened in Plainview in 2009, Coda’s business 

struggled.  By 2010, Coda’s business barely generated enough revenue to stay open.  The low 

profit margins left Coda unable to maintain proper upkeep of the building. 
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On December 22, 2010, an explosion occurred at Coda’s hardware store.  By the time 

firefighters extinguished the blaze, the fire had destroyed the entire store.  Local fire investigators 

and agents from the Federal Bureau of Alcohol, Tobacco, and Firearms (ATF) opened an 

investigation into the cause of the explosion.  At the time, evidence suggested that cold weather 

caused an old, faulty gas line to leak and destroy the run-down building. 

Shortly after, the Federal Bureau of Investigation (FBI) received a tip from Sam Johnson, 

who claimed to have information relating to the destruction of Coda’s business.  Johnson was one 

of Coda’s neighbors and close friends.  Johnson informed the FBI that Coda’s business and 

personal finances were in decline.  He also knew that Coda maintained an insurance policy, which 

covered the hardware store in case of a total loss.  Finally, Johnson spoke with Coda the week of 

the accident and recalled him seeming “very anxious and paranoid.”  After receiving this 

information, the FBI believed that Coda might be responsible for the explosion and informed the 

United States Attorney’s Office.  

The U.S. Attorney’s Office marked Coda’s case as “low-priority.”  The government 

provided several justifications for this designation.  Coda was being prosecuted for unrelated state 

charges, and the U.S. Attorney’s Office believed that it would be inconvenient to transport him 

back and forth during that time.  Once Coda’s state proceedings were finished, political pressure 

caused the office to prioritize prosecuting drug trafficking and other related offenses.  This political 

pressure also caused high turnover in the office.  As a consequence, Coda’s case was passed from 

one Assistant U.S. Attorney to another.  The office never increased the priority of Coda’s case, 

and his case never progressed.  

In April 2019, the Assistant U.S. Attorney then assigned to Coda’s case realized that the 

statute of limitations was about to run.  Accordingly, the government apprehended Coda and took 
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him into custody.  The government indicted Coda under 18 U.S.C. § 844(i), which prohibits 

maliciously using an explosive to destroy property that affects interstate commerce.1  The 

government alleges that Coda destroyed his store to claim insurance proceeds. 

Although the incident occurred in December 2010, the government did not indict Coda 

until May 2019—nearly ten years later, barely within the statute of limitations provided by 18 

U.S.C. § 3295.  Coda has moved to dismiss the indictment, arguing that the preindictment delay 

violated the Fifth Amendment Due Process Clause.2 

At the evidentiary hearing, Coda testified that he intended to raise an alibi defense at trial, 

claiming that he was in New York the night the explosion occurred.  Coda further testified that 

December 22, 2010—the night of the explosion—was his birthday.  Coda claimed that, every year 

until 2015, he took a Greyhound bus to visit his family in New York on his birthday.  But because 

of the government’s delay in prosecuting his case, Coda informed the Court that he would be 

unable to produce critical testimony to corroborate his defense. Since the incident, four out of the 

five family members Coda claimed he visited in 2010 had died.  Two died from chronic disease 

(in 2015 and 2017), and two died in a car accident in 2018.  The fifth family member was diagnosed 

with dementia and cannot remember whether Coda visited the family in New York on the day of 

the explosion.  Finally, Coda cannot produce his Greyhound bus records because they are stored 

online for only three years, and he made his last trip in 2015. So, records corroborating his alibi 

are unavailable. 

 
1 18 U.S.C. § 844(i) provides: 

Whoever maliciously damages or destroys, or attempts to damage or destroy, by means of fire or an 

explosive, any building, vehicle, or other real or personal property used in interstate or foreign 

commerce or in any activity affecting interstate or foreign commerce shall be imprisoned for not 

less than 5 years and not more than 20 years. 

2 Coda does not contest that the facts alleged present a prosecutable offense under 18 U.S.C. § 844(i). 
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II. Discussion 

Whether preindictment delay violates the Due Process Clause, and thereby requires 

dismissal of charges, is an issue of first impression in the Thirteenth Circuit.  For the following 

reasons, this Court holds that a defendant must show (1) actual prejudice and (2) bad faith to bring 

a successful Due Process challenge to preindictment delay. 

In dictum, the Supreme Court has suggested that preindictment delay that affects a 

defendant’s ability to have a fair trial may be grounds to dismiss charges against the accused.  See 

United States v. Marion, 404 U.S. 307, 324–25 (1971).  But Marion does not clearly define the 

level of prejudice or government culpability required to prevail. 

Marion “indicated that proof of prejudice is generally a necessary but not sufficient element 

of a due process claim, and that the due process inquiry must consider the reasons for the delay as 

well as the prejudice to the accused.”  United States v. Lovasco, 431 U.S. 783, 790 (1977).  And 

while that language may suggest that the Supreme Court endorsed some form of balancing test to 

preindictment delay, the Court noted a difference between “investigative delay” and “delay 

undertaken by the Government solely to gain a tactical advantage over the accused.”  Id. at 795.  

Investigative delays do not violate Due Process “even if [the defendant’s] defense might have been 

somewhat prejudiced by the lapse of time.”  Id. at 796.  Therefore, in accordance with Marion and 

Lovasco, a defendant must show not only actual prejudice but “bad faith” or “intentional” delay 

for a Due Process challenge to preindictment delay.  United States v. Sebetich, 776 F.2d 412, 430 

(3d Cir. 1985).   

Coda argues that this Court should adopt the balancing test endorsed by some circuit courts.  

See, e.g., Jones v. Angelone, 994 F.3d 900, 904 (4th Cir. 1996).  He asserts that Marion and 

Lovasco imply that courts must carefully consider each situation on a case-by-case basis.  He 

further argues that Marion and Lovasco were never intended to permit gross governmental 
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negligence.  This Court disagrees.  In addition to the language in Marion and Lovasco suggesting 

the necessity of a “two-prong” test, several policy considerations support requiring proof of bad 

faith.   

First, the statute of limitations already exists as a procedural safeguard against unfair delay.  

Although Coda’s potential alibi defense is unfortunately extinguished, Congress has set the statute 

of limitations for this offense at ten years.  An extended statutory period inherently carries the risk 

that the defendant or the government might lose crucial evidence before trial.  It is for Congress—

and not this Court—to set the appropriate boundaries on permissible prosecutorial delay.  

Therefore, unless the government intentionally delays bringing charges to gain an unfair advantage 

over a defendant, this Court cannot alter the line Congress has drawn. 

Second, prejudice to the defendant and the government’s reasons for delay are distinct 

considerations.  They cannot be compared through a balancing test.  See United States v. Crouch, 

84 F.3d 1497, 1512 (5th Cir. 1996) (en banc) (stating that the balancing test “seeks . . . to compare 

the incomparable”).  There are no clear standards for a court to determine whether the 

government’s justification outweighs the defendant’s prejudice.  As a result, the balancing test 

leaves courts vulnerable to judges infusing their preferences into the Due Process analysis.  Judicial 

restraint counsels against an approach that allows for such subjectivity and in favor of the “two-

prong” test. 

Turning to Coda’s motion, this Court credits Coda’s testimony that the Greyhound bus 

records would have been favorable to his defense and that, if Coda’s family members were 

available to testify, they would have corroborated his testimony.  It is undisputed that Coda’s 

inability to provide this corroborating evidence is due to the government’s preindictment delay.  
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Therefore, Coda has proven that the government’s preindictment delay caused actual and 

substantial prejudice to his defense. 

However, in addition to prejudice, the defendant must also show that the government acted 

in bad faith—that is, with the purpose to delay prosecution to gain an unfair advantage.  United 

States v. Burks, 316 F. Supp. 3d 1036, 1043 (M.D. Tenn. 2018). Here, there is no evidence of such 

governmental malintent.  Instead, the only evidence presented shows that, at most, the 

government’s inadequate oversight amounts only to negligence, which is insufficient to satisfy the 

bad faith requirement.  Sebetich, 776 F.2d at 430.  Thus, the government’s preindictment delay 

does not violate the Due Process Clause. 

III. Conclusion 

For the foregoing reasons, defendant’s motion to dismiss is DENIED.  

 

Dated September 30, 2019. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF EAST VIRGINIA 

 

 

UNITED STATES OF AMERICA, 

 

v.   

 

AUSTIN CODA, 

 

Defendant. 

 

 

                       Case No. 19-cr-261 

MEMORANDUM ORDER AND OPINION 

Before MADDREY, District Judge: 

This matter comes before the Court on Defendant Austin Coda’s Motion to Suppress his 

post-arrest but pre-Miranda silence.  Coda argues that admission of this evidence would violate 

the Fifth Amendment.  For the reasons set out below, defendant’s motion is DENIED. 

I. Background Facts 

The facts underlying Coda’s offense were adequately summarized in the Order Denying 

Defendant’s Motion to Dismiss and need not be repeated here.  The relevant facts for the purposes 

of this Motion to Suppress are undisputed.  

Coda was arrested and brought into custody by the government on April 23, 2019.  

Immediately after FBI Special Agent Park arrested Coda, she informed him of the charges against 

him.  But instead of asserting his alibi defense to the arresting agents, Coda remained silent.  The 

FBI subsequently read Coda his Miranda rights after they reached the detention center and were 

ready to interrogate him.  The government now seeks to use Coda’s post-arrest but pre-Miranda 

silence as substantive evidence of Coda’s guilt, arguing that any reasonable person with an alibi 

defense would have disclosed that defense to the agent.  Coda has moved to suppress the evidence 
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of his silence in response to the charges, arguing that admission of his silence would violate the 

Fifth Amendment.  

II. Discussion 

Whether the government may introduce post-arrest but pre-Miranda silence as substantive 

evidence of guilt is an issue of first impression in the Thirteenth Circuit.  For the following reasons, 

this Court holds that this evidence is admissible. 

The Supreme Court has established that pre-custodial silence is admissible as substantive 

evidence of guilt.  Salinas v. Texas, 570 U.S. 178, 186–91 (2013).  And while post-Miranda silence 

is admissible as impeachment evidence, Brecht v. Abrahamson, 507 U.S. 619, 622–23 (1993), it 

is inadmissible as substantive evidence of guilt, Doyle v. Ohio, 426 U.S. 610, 616–620 (1976).  

The government’s attempt to use post-arrest but pre-Miranda silence as substantive evidence of 

guilt falls within the gray area between Salinas and Doyle.  

Coda argues that Salinas is distinguishable, and that pre-Miranda silence is inadmissible 

outside of Salinas’s limited exception.  In Salinas, the defendant, without receiving a Miranda 

warning before he was arrested, voluntarily answered questions asked by police but remained 

silent to an incriminating question.  Salinas, 570 U.S. at 181.  Coda argues that unless a 

suspect/arrestee voluntarily begins to answer questions, the government cannot use his post-arrest 

but pre-Miranda silence as substantive evidence.   

The government argues in response that when a defendant’s post-arrest but pre-Miranda 

silence coincides with the defendant’s arrest, Salinas should control.  This Court agrees.  Here, 

although police arrested Coda, his silence coincided with the arrest.  The government never 

interrogated Coda.  His silence was in response to only the agent’s statements of the charges 

against him.  Therefore, the government’s use of his silence does not violate the Fifth Amendment.  
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Law enforcement officers are not required to divest their skills and common sense during 

an arrest any more than they are required to do so before the arrest.  An arrestee’s post-arrest but 

pre-Miranda silence is part of that common sense, and it should be admissible as substantive 

evidence of guilt.  United States v. Love, 767 F.2d 1052, 1063 (4th Cir. 1985).  Justice is served 

by providing the jury with a clear description of the events, including an officer’s common-sense 

perceptions.  A reasonable person with an alibi defense would inform the agents of his alibi.  

Because common sense suggests that Coda remained silent because he did not have an alibi 

defense, jurors should be able to consider and weigh this information.   

In addition, Coda provides no evidence that the government coerced him into involuntarily 

relinquishing his rights.  See, e.g., Miranda v. Arizona, 384 U.S. 436, 467–68 (1966) (holding that 

failure to invoke the privilege against self-incrimination must be excused where governmental 

coercion makes the forfeiture involuntary).  If Coda intended to protect his silence, he should have 

unambiguously asserted that right sooner.  Berghuis v. Thompkins, 560 U.S. 370, 380–82 (2010).  

Coda delayed asserting his right, and individuals who “desire the protection of the privilege . . . 

must claim it.”  Minnesota v. Murphy, 465 U.S. 420, 427 (1984). 

Although some circuits have held that such silence is inadmissible, e.g., United States v. 

Hernandez, 476 F.3d 791, 796 (9th Cir. 2007), these courts err in their reasoning.  Police are not 

required to issue a Miranda warning immediately upon arresting an arrestee.  See Miranda, 384 

U.S. at 467 (“We have concluded that without proper safeguards the process of in-custody 

interrogation . . . contains inherently compelling pressures which work to undermine . . . [and] 

compel [testimony].”) (emphasis added).  Coda argues that formal interrogation does not have to 

begin for him to have the right to remain silent.  United States v. Moore, 104 F.3d 377, 385 (D.C. 

Cir. 1997).  He argues that requiring interrogation to trigger his Fifth Amendment protection would 
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create an incentive for police to delay interrogation to manufacture “silence.”  But Coda 

misapprehends the consequences of an “interrogation trigger” to his Fifth Amendment rights.  An 

arrestee can simply assert his Fifth Amendment right to remain silent.  Doing so dismantles any 

police incentive to manufacture silence.  If the police are not yet required to issue a Miranda 

warning, and the arrestee does not timely assert his rights, then use of that silence does not 

contravene Miranda. 

Coda’s silence in response to the charges against him is relevant and potentially 

incriminating evidence.  At the same time, Coda’s silence does not conclusively establish his 

guilt—the jury must weigh all evidence to determine guilt beyond a reasonable doubt.  Blinding 

the jury to the agents’ common-sense observations during the arrest is an obstacle to the pursuit of 

justice, not a violation of a defendant’s Fifth Amendment rights.  

III. Conclusion 

For the foregoing reasons, defendant’s motion to suppress is DENIED.  

 

Dated December 19, 2019 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE THIRTEENTH CIRCUIT 

 

No. 20-19042 

 

AUSTIN CODA, 

 

Appellant, 

 

v.  

 

UNITED STATES OF AMERICA 

 

Appellee. 

              

 

Appeal from the United States District 

Court         for the District of East Virginia 

Haley Maddrey, District Judge, Presiding 

 

Argued and Submitted August 28, 2020 

Before Sarah Martz, Chief Judge and Francesca McManus and Kelsey McGee, Circuit Judges 

 

Opinion by Judge McManus, in which Judge McGee joins. Dissenting Opinion by Chief Judge 

Martz. 

              

OPINION 

McMANUS, Circuit Judge: 

Appellant Austin Coda was convicted under 18 U.S.C. § 844(i) for maliciously destroying 

property with an explosive and was sentenced to ten years in prison.  The District Court denied 

Coda’s pretrial motions to dismiss based on preindictment delay and to suppress evidence of his 

post-arrest but pre-Miranda silence.  Coda appeals the denial of both motions, seeking to have his 

conviction overturned and charges dismissed.3 

 
3 Defendant properly preserved both errors in the District Court. 
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Coda argues that the government’s preindictment delay caused substantial prejudice and 

violated the Due Process Clause, notwithstanding an absence of evidence of bad faith on the part 

of the prosecution.  He further argues that the use of his post-arrest but pre-Miranda silence as 

substantive evidence of guilt violated the Fifth Amendment. 

We adopt the District Court’s thorough analysis on both issues in full and AFFIRM. 

      

 

MARTZ, Chief Judge, dissenting:  

The majority has affirmed two grave constitutional errors, allowing negligent prosecution 

to destroy a defendant’s only defense while undermining the purpose of the Fifth Amendment—

which forbids forcing citizens to testify against themselves.  I respectfully dissent. 

First, and foundationally, the trial court should have dismissed Coda’s charges.  This Court 

should adopt the balancing test that weighs the reason for the government’s preindictment delay 

against the harm to the defendant.  See, e.g., United States v. Moran, 759 F.2d 777, 781–82 (9th 

Cir. 1985).  Here, it is undisputed that Coda suffered actual and substantial prejudice from the 

government’s delay—he no longer has a facially air-tight alibi defense.  The court below and the 

majority blithely presuppose that the judicial system cannot be fair all the time.  But the Due 

Process Clause ensures that defendants receive a fair trial.  The essential issue is not the intent of 

the governmental actors but whether the government’s delay has made it impossible for Coda to 

receive a fair trial.  Here, it is undisputed that Coda lost his only defense due entirely to the 

government’s delay.  The fact that there is no evidence that the government delayed solely to 

obtain a strategic advantage does not make the prosecution fair.  To the contrary, it is inherently 

unfair for a defendant to lose his only defense merely because his case was “low-priority” to 

governmental officials for almost a decade. Surely Congress did not intend the mere imposition of 
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a statute of limitations to conclusively establish that governmental negligence trumps 

constitutional protections. 

Moreover, the majority erroneously accepts the trial court’s conclusion that United States 

v. Marion, 404 U.S. 307 (1971), and United States v. Lovasco, 431 U.S. 783 (1977), require a bad 

faith requirement.  I agree that the Supreme Court’s holdings on this issue are not definitive, but I 

interpret Marion and Lovasco to require a balancing test for preindictment delay.  Courts must 

“consider the reasons for the delay as well as the prejudice to the accused.”  Lovasco, 431 U.S. at 

790 (emphasis added).  As the trial court correctly noted, the Supreme Court has distinguished 

between “investigative delay” and “delay undertaken by the Government solely to gain a tactical 

advantage over the accused.”  Id. at 795.  But the trial court errs in assuming that governmental 

delay can be only investigative or intentional.  Instead, the Supreme Court merely defined two 

ends of a spectrum, leaving to the lower courts to apply a balancing test to resolve different factual 

scenarios. 

Coda persuasively argues that the “two-prong” test places an unfair (and perhaps 

impossible) burden on him.  There are two reasons why it is not clear how criminal defendants can 

prove that the government intentionally delayed indicting them to gain a tactical advantage.  First, 

criminal defendants have limited access to the inner workings of a federal prosecutor’s office, 

which will disable them from effectively proving the government’s intent.  And if the government 

has already delayed in bad faith, it is likely they would continue to act in bad faith to conceal that 

fact.  Second, the government can almost always assert some alternate justification for its delay, 

which leaves the court in the difficult if not impossible position of psychoanalyzing the 

government’s true intentions.  Trial courts routinely engage in similar balancing tests and decide 
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whether benefits outweigh some harm.  We should not treat Due Process challenges to 

preindictment delay any differently.  

The majority opinion also circumvents the Fifth Amendment’s protection against self-

incrimination.  This Court should follow other circuits that hold that the right to remain silent 

extends to post-arrest but pre-Miranda silence.  See, e.g., Coppola v. Powell, 878 F.2d 1562, 1568 

(1st Cir. 1989).  The “right to remain silent exists independently of the fact of arrest.”  United 

States v. Okatan, 728 F.3d 111, 118 (2d Cir. 2013).  

Moreover, the right to remain silent should not be defined by the arbitrary line of when 

police explicitly give Miranda warnings.  Otherwise, the Fifth Amendment does not truly protect 

citizens from testifying against themselves.  United States v. Moore, 104 F.3d 377, 385 (D.C. Cir. 

1997).  An “interrogation trigger” to the Fifth Amendment’s self-incrimination clause will create 

adverse incentives for law enforcement.  If police understand that an accused’s silence can be used 

against him before interrogation, it gives police an incentive to delay interrogating arrestees.  What 

use is a Miranda warning when police may simply manufacture incriminating silence by delaying 

interrogation?  The Fifth Amendment protects an accused from being a “witness against himself,” 

not a witness against himself only during police interrogations.  U.S. Const. amend. V.  I would 

hold that “custody and not interrogation is the triggering mechanism for the right of pretrial silence 

under Miranda.”  Moore, 104 F.3d at 385. 

Prohibiting the government from using a defendant’s post-arrest but pre-Miranda silence 

is a natural extension of Supreme Court precedent.  The Fifth Amendment forbids prosecutors 

from commenting on a defendant’s failure to testify at trial.  Griffin v. California, 380 U.S. 609, 

612 (1965).  Such prosecutorial comments are a “penalty imposed by courts for exercising a 

constitutional privilege. It cuts down on the privilege by making its assertion costly.”  Id. at 614.  
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The same logic applies with equal force to Coda’s case today.  “Use of a defendant’s invocation 

of the privilege imposes the same cost no matter the context in which that invocation is made.”  

Okatan, 728 F.3d at 119.  Here, Coda exercised his Fifth Amendment right when he remained 

silent during his arrest.  The majority has failed to protect his exercise of that constitutional right, 

which leaves a vast gap in the protection the Fifth Amendment was designed to provide.4  

For these reasons, I respectfully dissent.  Appellant’s conviction should be reversed, and 

his charges dismissed. 

 
4 The government understandably did not allege that admission of Coda’s silence was harmless error.  The 

evidence the government presented at trial besides Coda’s silence was circumstantial and insufficient to prove guilt 

beyond a reasonable doubt.  Because the trial court’s error in admitting this evidence of silence had a reasonable 

possibility of affecting the trial's outcome, it was prejudicial, not harmless.  United States v. Ibarra, 493 F.3d 526, 532 

(5th Cir. 2007). 
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IN THE 

SUPREME COURT  

OF THE UNITED STATES 

        

 

No. 21-125 

 

OCTOBER TERM 2021 

        

 

 

AUSTIN CODA, 

 

Petitioner,  

v. 

 

 

UNITED STATES OF AMERICA, 

 

  Respondent.                   

   

 

ORDER GRANTING WRIT OF CERTIORARI 

The Petition for Writ of Certiorari is hereby GRANTED.   

 

IT IS ORDERED that the above captioned case be set down for argument in the October Term of 

2021, limited to the following issues: 

 

I. Does preindictment delay that causes the accused actual prejudice violate the Fifth 

Amendment to the United States Constitution where there is no evidence of bad faith on 

the part of the government?  

 

II. Does admission of an accused’s post-arrest but pre-Miranda and pre-interrogation silence 

as substantive evidence of guilt violate the Fifth Amendment to the United States 

Constitution?  

 

 

Dated:  July 9, 2021 
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